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Statement of the problem . The global economic crisis , conflicting economic, social and legal realities in Ukraine exacerbated the problems associated with the implementation of labor rights . With the democratization of society , changing economic policy , recognition of different forms of ownership and diversity of businesses, the loss of the dominant role of the state in the labor market , Ukraine is facing various negative phenomena - the decline in production , the economy, unemployment, inflation and so on. These phenomena cause instability and discontent in society  1, p. 44 , and often cause and origin of strikes. It does not always strike the right is in a certain line , which in turn leads to the recognition of the strike illegal and the occurrence of adverse effects on the people who were the organizers and participants.

Analysis of recent research and publications. Research on various aspects related to the implementation of Ukraine citizens of their right to strike, carried out by scientists such as V. Venedyktov, NM Farmers, HI Chanyshev et al. The latest scientific studies special attention is drawn to the work of V. Lazor [2 ], in which the problems of legal regulation of labor disputes , conflicts and conducting strikes in the emerging market economy in Ukraine and suggestions on the order of their solutions, and research NM Shvets [3], in which the author reveals the essence of the concept, legal nature, characteristics and types of strike, it was found to differ from other protests.

Purpose. Implementation of the legal analysis of issues related to exercise their right to strike in the current conditions of our country and the grounds under which illegal strike is recognized , and the recognition of the establishment of the legal consequences of the strike illegal.

The main results of the study. There is no doubt that the strike is a last resort solution to a collective labor dispute ( conflict).

The strike , unlike conciliation procedures for resolving collective labor disputes , there is always action ultimatum workers pressure on employers to achieve fulfillment of their demands , which were either not resolved in conciliation proceedings , or, in the case of an agreement between employees and employers , for some reason are not met by the employer. As stated in Art. 17 Law of Ukraine "On the procedure for settling collective labor disputes (conflicts )" [ 4], strike - a last resort , temporary collective voluntary termination of employees ( absenteeism , failure to perform their job duties ) of the enterprise , institution, organization (business unit ) to resolve collective labor dispute ( conflict).

General strikes contributed to the labor laws in all countries, including Ukraine . In the late XIX - early XX century. no legislation on labor either in tsarist Russia or in other countries was not accepted without hard strikes . Workers in different countries through strikes , strikes in their various forms ( eg, strike a slowing pace of work or warning , short strikes , etc.) forced the owners and governments to implement social reforms that somehow improved working conditions, canceled antilabor rules.

So strike - is extreme , exceptional means of resolving collective labor dispute ( conflict) and regulated by the right to strike in Ukraine is the result of the struggle of employees for their rights , which lasted for decades.

The right to strike is a right of the staff or several labor groups , because the strike - a collective action , a form of collective ultimatum to meet the needs of workers who have not been resolved peacefully.

At present, the right to strike in Ukraine is regulated primarily by the Constitution of Ukraine , Article . 44 which states that everyone who works has the right to strike to protect their economic and social interests , and the Law of Ukraine "On the procedure for settling collective labor disputes (conflicts )" and a number of other laws as well as regulations , for example, Regulations on strike as a last means of settling a collective labor dispute ( conflict) and conciliation procedures during a strike from November 18, 2008  5 , rules of conduct of employees, trade union bodies , other body authorized by them , the owner or his authorized body ( representative) , organ (s) leading the strike , during the strike on April 28, 2004   etc. 6 .

Based on the analysis of legal acts we concluded that the implementation of workers the right to strike under current conditions is possible only if any of the following three legally significant factors: first, the right to strike arises after completing all specified conciliation procedures - namely, the resolution of collective labor dispute ( conflict) in the conciliation commission, labor arbitration , if these procedures do not lead to resolution of collective labor dispute ( conflict) , and secondly , the right to strike as a legitimate means of resolving collective labor dispute (conflict ) arises in cases where the owner or authorized body (representative) avoids participating in conciliation proceedings , and thirdly , there is the right to strike in the event that the owner or authorized body (representative) does not fulfill the agreements reached in the course of resolving collective labor dispute ( conflict) conciliation .

Furthermore, it should take into account the fact that in some cases the legislator has set an explicit prohibition of strikes , given the requirements of Art. 44 of the Constitution of Ukraine that the prohibition of a strike is possible only on the basis of the law.

General provisions for the prohibition of strikes by Article Today . 24 of the Law of Ukraine "On the procedure for settling collective labor disputes (conflicts )." Also the rules on the prohibition of strikes and secured in other legislation , in particular , the Law of Ukraine " On Transport " [ 7] "On the Judicial System " [8 ] "On Service in Local Self-Government" [ 9] " On civil service "[10 ] and others.

It is forbidden to strike provided that the termination of employees work poses a threat to human life and health , the environment or interferes prevent spontaneous misfortune , accidents, disasters, epidemics and epizootics or response. For example, in Art. 18 Law of Ukraine " On Transport " states that in the event of default management of the enterprise of collective agreements can be work stoppage ( strike) at transport enterprises , except in cases relating to the carriage of passengers serviced continuously operating plants as well as when the strike is a threat life and health.

It is forbidden to strike to employees ( other than clerical and maintenance staff ) the prosecution, the court, the Armed Forces of Ukraine , government , security and law enforcement, local government officials . Thus the prohibition of strikes does not deprive these persons to use such forms of protest as meetings, rallies , demonstrations, picketing, provided that such actions are not political , or as preventing the activities of where those persons are ( are ).

According to Art. 16 Law of Ukraine "On the legal state of emergency " [ 11] Decree of the President of Ukraine on the state of emergency in the interest of national security and public order, the prevention of disorder or crime, for the protection of public health or the protection of the rights and freedoms of other persons on times of emergency may be introduced measures such as prohibition of events , in addition to measures prohibition of conduct which is set by the court , the prohibition of strikes. In case of an emergency Parliament of Ukraine and the President of Ukraine may prohibit strikes for a period not exceeding one month. Further ban must be approved by the joint act of the Parliament of Ukraine and the President of Ukraine . In the event of martial law comes automatically prohibiting strikes by the time of its cancellation .

In the cases under Art. 24 of the Law of Ukraine "On the procedure for settling collective labor disputes (conflicts )" ( regarding the prohibition of strikes ), when the recommendations of the National Mediation and Conciliation ( hereinafter - the NSMC ) to resolve collective labor dispute ( conflict) Parties not included , drawn from NSMC application for resolving collective labor dispute (conflict ) in accordance with the Supreme Court of the Autonomous Republic of Crimea, regional, Kyiv and Sevastopol city Court (Article 25 of the Law) .

So today when the strike is prohibited without the parties to a collective labor dispute (conflict ), and the NSMC received from legislators the right to appeal to court. For comparison, the Labor Code of the Russian Federation  12 , c. 406, states that in institutions where prohibited or restricted by law to strike , binding arbitration is to create employment .

Law of Ukraine "On the procedure for settling collective labor disputes ( conflicts) ," in Art. 22, and provided an exhaustive list of grounds for declaring strikes illegal.

Yes, illegal strikes are recognized :

1) declared to the requirements of the constitutional order, national borders and administrative-territorial structure of Ukraine , as well as requirements that violate human rights;

2) declared compliance with employees , labor unions, trade unions or their authorized by the provisions of Articles 2, 4 , 6, and Part 1 of 5. 12 , No. 1, 3 and 6 c. 19 of this Act, is a violation of workers , trade unions, trade unions or their authorized agencies requirements : the subject of a collective labor dispute ( conflict) , the formation of the requirements of employees, trade unions and the procedure of joining the collective labor dispute (conflict ), refusal of employees or trade unions to participate in the labor arbitration or the enforcement of labor arbitration, if this decision by appointment of the parties to a collective labor dispute is binding , the decision-making to declare a strike , sending written notice to the employer of the beginning of the strike at the appropriate time;

3) started in violation of employees , labor unions, trade unions or their authorized agencies of Art. 20 (regarding the management of the strike ), Part 2, and 3. 24 of this Law , namely, non workers , trade unions, trade unions or their authorized bodies of rules on statutory prohibitions on strike to employees ( other than clerical and maintenance staff ) the prosecution, the court, the Armed Forces of Ukraine , government , security and order in the case of emergency and martial law;

4) are declared and / or made ​​during the conciliation procedure provided for by the Law of Ukraine "On the procedure for settling collective labor disputes (conflicts )."

The matter of recognition of the illegal strike is seen in court at the request of the owner or the authorized body (representative) on the Recognition of the strike illegal. Thus , we consider that , according to the analysis of Part 1 of Art . 23 the Act , apply to the court for recognition of the right to strike is illegal only the owner or authorized body (representative ). This usually refers to the authority of the legal entity that , in accordance with the constituent documents, acting on behalf of the entity .

Note that proceedings for recognition strike illegal part of civil jurisdiction ( jurisdiction) of general courts under civil proceedings and proceedings for recognition strikes are considered illegal by local courts ( district , borough , city or city district courts) .
The form and content of the claim of the owner or the authorized body (representative) on the Recognition illegal strike must meet the requirements of Art . 119 of the CPC of Ukraine . In particular, the claim is lodged in writing , this statement should include: name of the court to which the application is made , the name ( title) of plaintiff and defendant , and the name of the representative plaintiff if the claim is lodged by the representative of residence ( stay) or the location , zip code , number of communications, if known , the content of the claim , the price action of the claims of material nature , the circumstances the plaintiff proves his claims , specifying the evidence to support each fact the existence of grounds for dismissal of proof , a list of documents attached to the application .

The statement shall be signed by the claimant or his representative with the date of its submission. This statement must include the documents confirming payment of court fees and costs of technical support proceedings . The claim must also meet other requirements established by law.

Depending on the specifics of the case for recognition of the strike illegal, may apply the general rule of territorial jurisdiction and / or alternative territorial jurisdiction .

Of general territorial jurisdiction assigned primarily in the art. 109 of the CPC of Ukraine " jurisdiction in the place of the defendant ." Based on these rules, the claim for recognition of an illegal strike to the individual ( the person leading the strike ) is presented to the court by registered in accordance with the law of the place of residence or registered in accordance with the law of the place of residence.

It should be noted that the collective labor dispute (conflict ) can not apply the provisions of paragraph 1 of Art . 110 of the CPC of Ukraine regarding jurisdiction of cases at the option of the plaintiff due to the fact that these claims, although arising out of the employment relationship, however, can not be presented by the registered place of residence (stay) the plaintiff because, unlike a natural person , the plaintiff , a legal entity is the location , not the location.

As part of the first century. 113 of the CPC of Ukraine found that claims against several defendants residing or located in different places, presented at the residence or location of one of the defendants, at the option of the plaintiff. These provisions for alternative territorial jurisdiction may be used when submitting a claim for recognition of the strike illegal if: 1 ) If an employee of a designated agency strike (eg, three persons residing or located in different places) , then the claim for recognition strike illegal to individuals - members of the strike body ( ie the defendants ) is presented to the court at the place of residence or at the location of one of them, at the option of the employer , and 2 ) if the employees of the enterprise was not notified body (person), leading the strike , the the claim for recognition of the illegal strike is presented to the court to individuals - members of the strike (ie respondents ) at the residence or at the location of one of them, at the option of the employer.

It should be added that in cases where employees of the enterprise union was defined as the body leading the strike , is a typical case in a court filing a claim for recognition of employer strike illegal to individuals - members of the strike ( defendants) at their place of residence or location one of them, at the option of the plaintiff.

However, there is also a ban on filing a court claim for recognition of employer strike illegal to trade unions as a legal entity under the provisions of Art. 30 of the CPC of Ukraine . Although, as noted by some practitioners , in which case this would be a dispute between the company and the organization , while, as a general rule , the courts of civil jurisdiction dealt with cases involving individuals , besides specialized courts denied making the claim of the employer recognition of the strike illegal. Another thing , when it comes to determining the amount of damages caused to the owner or his authorized body ( representative) strike, which was adjudged unlawful if the relevant trade union leading the strike .

In accordance with Part 2 of Art. 23 Law of Ukraine "On the procedure for settling collective labor disputes ( conflicts) ," a case of recognizing the strike illegal on the application of the owner or the authorized body (representative) should be considered by the court, including the timing of the preparation of cases for trial no later than within seven days . However, as practice shows, this time by the courts in reviewing such cases not observed [13 , p. 384 ]. The reason for this is that the local general courts in the exercise of civil proceedings primarily governed by Art. 2 of the CPC of Ukraine and art. 157 of the CPC of Ukraine (terms of cases ).

The court's recognition of the strike illegal strike requires participants to make a decision to terminate or cancel the announced strike , and workers - started no later than the next day after the day of delivery of a copy of the court decision authority (s) leading the strike .

The organization of the strike, the court recognized illegal or participation therein is a violation of labor discipline , and time worker participation in the strike, which adjudged illegal, does not count towards seniority (Article 28 of the Law of Ukraine "On the procedure for settling collective labor disputes (conflicts )» ).

Writing in the workbook on employee participation in the strike, the court acknowledged illegal, is not included because neither the Cabinet of Ministers of Ukraine dated April 27, 1993 № 301 "On the employment records of workers " [14 ] nor the Regulations on the operation of the labor records of employees July 29, 1993 № 58 [ 15] , or other acts of legislation is not provided.

Individuals who are the organizers of the strike, the court acknowledged illegal, or that do not fulfill the decision to recognize the strike illegal, and as a person and that prevent or eliminate the illegal strike, brought to disciplinary or administrative liability under the law.

To these people, according to Art. 32 aforesaid Act shall not be applicable procedure and safeguards provided for by Articles 43 and 252 of the Labour Code Ukraine  16 . Furthermore, according to Art. 34 of the Act , losses incurred by the owner or authorized body ( representative) strike that was declared illegal by the court , shall be reimbursed by the body authorized employees to strike , in the amount determined by the court ( the funds and property which he owns ).

Conclusions. Given the above , we believe that a strike as a last resort solution to a collective labor dispute ( conflict) should always be made in the legal plane. In turn, this will avoid the adverse effects of the strike organizers and participants in the recognition of the strike illegal.
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Дараганова Н.В. Визнання страйку незаконним

У статті автором проаналізовано поняття «страйк», установлено підстави, за яких страйк визнається незаконним та визначено правові наслідки визнання страйку незаконним.

Ключові слова: трудове право, страйк, визнання страйку незаконним.


Дараганова Н.В. Признание забастовки незаконной 

В статье автором осуществлен анализ понятия «забастовка», установлены основания из-за которых забастовка признается незаконной, определены правовые последствия признания забастовки незаконной.
Ключевые слова: трудовое право, забастовка, признание забастовки незаконной.
Daraganova N.V. Confession of strike illegal 

In the article an author is carry out the analysis of concept «strike», grounds are set from that a strike confesses illegal, the law consequences of confession of strike illegal are certain.

Keywords: labor law, strike, confession of strike illegal.
